
Welcome to today’s webinar!

Access Roads and Easements

Bill Pratt

May 16, 2019

Please note: 

CLE Credit (State Bar) expires April 30, 2020

CE (TDI) Credit expires May 16, 2021
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Q&A Process
1. Send question via email to presenter or favorite Texas 

Underwriter
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CE ONLY – New Requirements

CREDIT

▪ Providers are required to submit CE credit hours directly 
to the Texas Department of Insurance (TDI) via the Sircon 
website. 

▪ For more information, please visit TDI’s Agent FAQ page at 
https://www.tdi.texas.gov/agent/ce-faqs-page.html or email 
them at CE@tdi.Texas.gov

▪ You may access the License Lookup Tool at 
www.sircon.com/Texas

▪ TDI allows up to 30 days for providers to submit credit, 
but we will make a reasonable effort to complete it 
sooner. 
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CE ONLY – New Requirements
PASSWORDS for Live and Recorded Versions of Webinars
▪ TDI regulations require us to confirm that attendees actively listen to the 

presentation.  Accordingly, the host will provide a password approximately 
every 15 minutes.  The presenter will provide the final password at the end 
of the program. 

▪ All 4 passwords must be provided with credit request, in the order given or 
you will not receive credit. 

PROOF OF ATTENDANCE for Live Version of Webinars Only
▪ To comply with TDI’s requirement that each attendee prove 

their attendance:
▪ You must individually

▪ Log on to WebEx and
▪ Call into the conference 

▪ Group listeners or participants are not allowed.

▪ Each attendee must submit their own credit request to Stewart 
at CECertificate@stewart.com. 4
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Per the TDI, to obtain CE Credit:
for Live and Recorded Versions of Webinars

▪ Requests must come from individual attendee seeking credit
▪ As a reminder, attendees must listen/watch presentation individually. 

Groups are not allowed.

▪ Listen and watch the presentation for a minimum of 55 
minutes
▪ You are not allowed to make up time. If you have not met the 55 

minute requirement, you will have to listen to the entire presentation 
online to receive credit.

▪ Obtain all 4 passwords 
▪ 3 passwords provided by the host approximately every  15 minutes
▪ 1 password provided by presenter at end of presentation
▪ PLEASE NOTE: All passwords must be provided in the correct order to 

receive credit.

▪ Follow the instructions as given
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Per the State Bar, to obtain 
CLE Credit you must:

for Live and Recorded Versions

▪ Obtain password provided by the presenter at the end of the 
presentation

▪ Notate affiliation with Stewart Title

▪ Follow the instructions as given
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ATTORNEY INFORMATION

Because of opinions expressed by the Texas Department of 

Insurance concerning rebates, legal credit is only available to:

▪ Attorneys who own title agencies that are Stewart Title 

Guaranty Agents

▪ Attorneys employed by a title insurance agent licensed with 

Stewart Title Guaranty or Stewart entities

▪ Fee attorneys who have an Escrow Officer license through a 

Stewart Title Agent or Stewart entity

We welcome any other lawyers to listen, 

but cannot provide continuing education credit to you.

7



ACCESS ROADS AND EASEMENTS:

Access Issues, Abandonment & Termination,

Roads, County Road Maps, Rights of Way &

Easements
Bill Pratt

May 16, 2019
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Access Roads and Easements

How they began: Roads and access easements in Texas are a development 

that has evolved over time.  When dealing with them, how they came into being 

is important in determining who has rights in the roads or the easements, 

particularly when it comes to closing or vacating them.  A single rule may not 

apply, so you may have to research the history of the road or the easement.

The early roads: The earliest roads in Texas followed Indian trails or the 

Spanish roads that connected the Spanish missions.  Because Texas lacks 

navigable rivers, virtually all travel had to be over land.  The only form of 

propulsion that was available was animal, so goods moved on pack animals or 

by carts and wagons.  This limited the ability to climb steep slopes, so old roads 

in Texas tended to follow rivers, streams, and ridgelines.  Most roads that have 

any sort of steep hill were built after wagons went out of use.
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Who’s on First?
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Access Roads and Easements

How they began: The Republic of Texas, and later the State of Texas 

legislated for first class roads between county seats.  They also specified 

classes of roads, First Class being 40’ wide, Second Class being 30’ wide and 

Third Class being 22’ wide.  Stumps under 8” diameter were to be cut at the 

ground and stumps over 8” in diameter were to be rounded so wheels could 

pass over them more easily.  This is from the current Texas Transportation 

Code:

• Sec. 251.008. GENERAL REQUIREMENTS FOR COUNTY ROADS. A 

public road of any class must:

– (1) be clear of all obstructions;

– (2) have all stumps over six inches in diameter cut down to not more 

than six inches of the surface and rounded off; and

– (3) have all stumps of six inches or less in diameter cut smooth with the 

ground.
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Access Roads and Easements

How they began: The State provided no funds to build roads and that 

responsibility fell on the counties.  Able bodied men were required to volunteer 

(?) for several days each year for road maintenance and building.  Roads were 

not paved and generally lacked any sort of drainage.  The result was that roads 

were reduced to mud by rain.

The lack of a funding source, engineering expertise, and materials also meant 

that bridges were non-existent and road networks were dependent on existing 

fords or ferries.  And although Texas rivers were not navigable, they were 

capable of rising rapidly and staying high for extended periods.
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Access Roads and Easements
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Access Roads and Easements

How they began: The lack of funds to build bridges led to the chartering by 

the legislature of a number of toll bridge corporations.  These corporations 

would sell bonds to build bridges and then open them as toll bridges.  Many of 

the oldest surviving bridges in Texas were built by toll bridge corporations that 

would later sell the bridges to the city or county.

The end of the 19th century and the beginning of the 20th century brought new 

public pressure for paved roads.  Initially the pressure began in urban areas 

from bicycling groups, and extended statewide with the introduction of the 

automobile after 1900.

The Texas Department of Transportation was created in 1917, originally to help 

counties with financial aid.  The 1920’s and 30’s saw the network of paved 

roads expanding.  That expansion continued after the Second World War with 

the Farm to Market system and the interstate system.

.

14



Password  No.1 time!

And Now a Word from our 

Sponsor…



Access Roads and Easements
Why do we care? The current owner and loan title policies have insured a 

legal right of access to the property since 1992.  If you are using a pre-1992 

base file, remember that it doesn’t expressly insure access, so you will need to 

verify that.  Among the “Covered Risks” in both the owner and loan policy is 

“No right of access to and from the land.”  “Right of access” is a legal right to go 

from a public roadway onto the land.  It is not insurance that the means of 

access is passable, just that it is there.  There may be physical barriers that 

prevent real access, such as a ravine or ARMCO safety barriers along the 

road.

If there is no legal right of access to the property from a public roadway, the 

value may be severely affected.  Lenders may refuse to loan money on the 

property.  Remember that each policy stands alone, so that if there is access 

through the buyer’s other property, that may not be access for what we are 

insuring.

.
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Access Roads and Easements

Why do we care? There is also the issue of the Access Endorsement, the T-

23, that insures against loss if the property does not have “…actual vehicular 

and pedestrian access to and from…” a specified road or street.  To issue the 

endorsement, the property cannot be “residential real property” and has to be 

improved.  This is set out in Procedural Rule P-54.  Exceptions can be added to 

the endorsement if necessary and insuring provisions  can be deleted if the risk 

is not acceptable.

If any portion of the property includes old road right of way or is intended to 

include old road right of way, we need to make sure any conveyance is from 

the correct entity and that any closure of the road was done in compliance with 

the law.
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Access Roads and Easements
What do our terms mean?

Road: This is just how the property is currently being used.  It is a means of 

transit by vehicles and people.  It can be owned or controlled by a public or 

private entity and can be fee title or an easement.

Easement: The right to use property for a specific purpose.  A utility 

easement is the right to use property for utility lines and facilities.  An access 

easement is the right to use property as access to and from a location.  An 

easement can be exclusive or non-exclusive.

Right of way: This is generally an easement, but the term can have a 

broader meaning.  A conveyance of a right of way is an generally an easement, 

but be careful of other provisions of the conveying document that may indicate 

fee was intended.  A reference to road right of way is to the road area, not 

whether it is easement or fee.
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Access Roads and Easements

So how are roads and easements created? There are five basic ways that 

roads and easements can be created:

1. By prescription; use by the public over a period of time exceeding 10 

years,

2. Dedication or implied dedication by plat,

3. Grant of an easement, 

4. Conveyance by deed, and

5. Eminent domain, or condemnation.

It is important to remember that some of these just create easements and 

others actually convey fee title.  Where a road has been widened or rerouted 

over an extended period of time, the road may have been created by several 

different methods.
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Access Roads and Easements

Roads created by prescription

For a road or an easement to be created by prescription the use should be:

1. open

2. notorious

3. continuous

4. exclusive

5. adverse for the necessary time period

This is similar to adverse possession, but the interest created is an easement, 

not fee title.  For a public road the time period used to be 10 years.  But the 

statute authorizing the creation of public roads in this manner was repealed in 

1981.  But many old roads in continuous use fall into this category.
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Time for Password No.2 !

And Now For Another

Password Break…



Access Roads and Easements
Roads created by prescription

The easement runs to the benefit of the public, who are represented by the 

public entity that has jurisdiction over the area where the road easement is 

located, a city, town or the county.

A county can close a public road by action of the Commissioners Court.  That 

will terminate the rights of the public to use road.  Ceasing to maintain the road, 

however, does not necessarily terminate the public easement.  It simply means 

the road is no longer maintained by the county.  If a road is closed and we are 

asked to insure the title, we require a certified copy of the resolution of the 

Commissioners Court be filed in the real property records.

Public rights to use a county road can also be terminated by the road being 

enclosed by a fence for 20 years or longer, Texas Transportation Code Section 

251.057.
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Access Roads and Easements
Roads created by prescription

A road or street in a city or town can be vacated by action of the city council.  

We require a certified copy of the vacation to be filed in the real property 

records if we are asked to insure.

Most county roads created in the 19th century and the early decades of the 20th

century were created by a process known as “jury of view”.  This involved the 

Commissions Court appointing five property owners, the jury, to lay out and 

describe the road.  The jury also determined the compensation for the property 

owners.  The only appeal was for the amount of compensation, not the opening 

of the road.  This process lacks all the checks and balances in condemnation 

proceedings.  None of this was generally filed of record so we treat these road 

the same as roads created by prescription.  The statute authorizing this 

process, Texas Transportation Code Section 251.054, was finally repealed in 

2009. 
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Access Roads and Easements

Roads created by prescription

The fee title to the road subject to the public’s easement created by prescription 

or by a jury of view passes with the title to the adjoining property, even if not 

specifically mentioned in deeds done while the road was in public use.

Upon closure or vacation the fee title to the roadway is vested in the adjoining 

owners free of the public easement.

Stewart will insure access to property adjoining a public roadway created by 

prescription or a jury of view.  Stewart will insure the fee title to a closed or 

vacated road created by prescription or a jury of view to adjoining land owners.  

Stewart will not insure a private access easement allegedly created by 

prescription without a final court judgment determining the existence of the 

easement.
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Access Roads and Easements

Roads created by dedication or implied dedication

Public roads can also be created by dedication to the public on a subdivision 

plat.  However, many of the early subdivision plats lack any formal dedication 

and may simply be maps with block and lot numbers or letters.  This is also true 

of many of the early plats for town and cities.  The plat for the City of Austin, 

created by the Republic of Texas, lacks any form of dedication.

We regard streets and alley shown on these old plat lacking a dedication to be 

a form of implied dedication.  For there to be an implied dedication:

1. the owners actions indicate they intended to dedicate the road to the 

public

2. the owner was competent to dedicate the road

3. the public relied on the dedication and would be served by it

4. there was an offer and acceptance of the dedication
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Access Roads and Easements

Roads created by dedication or implied dedication

1. Depiction on the plat of a road or street would indicate an intent

2. Competency can be presumed from the filing of the plat

3. Use by the public would show reliance on the implied dedication and 

that it served the public

4. Use and maintenance of the street shows an offer to the public and 

acceptance of the offer by the public

A street or road created by dedication or implied dedication is only an 

easement in favor of the public.  The fee title underlying the public 

easement passes with the properties on either side of the street, whether 

specifically mentioned in deeds or not.
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Access Roads and Easements

Roads created by dedication or implied dedication

The Commissioners Court can close a dedicated road within the county’s 

jurisdiction.

Public rights in a dedicated county road can also be terminated by enclosure by 

a fence for over 20 years, Texas Transportation Code Section 251.057

Public rights in a dedicated city road can be terminated by vacation of the road 

by the city council.

Upon closure or vacation, title vests in the adjoining property owners free of the 

public right of way easement.

27



Access Roads and Easements

Roads created by dedication or implied dedication

Stewart will insure access to property adjoining a public roadway created by 

dedication or implied dedication.  Stewart will insure the fee title to a closed or 

vacated road created by dedication or implied dedication to adjoining land 

owners.  

Care needs to be exercised when dealing with vacated road easements as to 

where fee title is vested.  Streets between blocks in the same subdivision will 

split down the middle.  But if the entirety of the street came from an owner on 

one side of the street, title to the entire street will vest in that owner upon 

vacation.

28



Yes, Another Break in the Action…

Password No. 3
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Access Roads and Easements
Roads created by grant of an easement

Roads can be created by a grant of a roadway or access easement to a public 

entity or a private entity.  Many private road easements are conveyed to the 

owners of the lots in the restrictions for the subdivision.

The interest conveyed by these grants is an easement interest.  For 

conveyances to public entities, the fee title underlying the easement continues 

to pass with the adjoining properties.  But for private easements, the fee title 

may remain in the grantor of the easement, unless the area is later included in 

conveyances.

If a private easement is clearly intended to serve a particular property, if for 

instance the grant of easement is clear that the easement is to serve a 

particular property (the dominant estate), then the easement is appurtenant to 

that property and passes with it without having to be in each conveyance.
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Access Roads and Easements

Roads created by grant of an easement

Roads granted to a public entity can be closed by the Commissioners Court or 

vacated by a city council.  If the conveyance is to a private individual or entity 

they can release the easement.  If the conveyance is to benefit a particular tract 

of land, ALL of the current owners of that property will need to release the 

easement.

Stewart will insure access to property that adjoins a road easement conveyed 

to a public entity.  Stewart will insure access to property that is connected to a 

public road way by a private access easement.  Stewart will also insure the 

easement and the property it serves if the description of the easement is 

sufficient to allow the easement to be located on the ground.  This is generally 

a metes and bounds description.
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Access Roads and Easements

Roads created by fee conveyance

These are roadways that are created by a fee conveyance to a public entity or 

to private individuals or entities.

The interest conveyed is fee simple and is held by the grantees.  A county and 

city can terminate the public easement in the roadway by closure and vacation, 

but fee title will remain in the original grantee unless there is another 

conveyance of the fee title.

For private individuals who hold fee title, they can use the property for any 

purpose they chose and can close it as long as no other parties have a legal 

right to use it.
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Access Roads and Easements
Roads created by eminent domain or condemnation

Roads can be created by public entities exercising their right of eminent 

domain.  They do this by following the statutory procedures for condemnation 

set out in Chapter 21 of the Texas Property Code.  The entities can take either 

an easement or fee title using the process.  There are many more opportunities 

for challenging both the process and the right of eminent domain than in the old 

“jury of view” process.

The condemning entity can obtain possession of the property by depositing the 

initial condemnation award into the registry of the court.  However, title doesn’t 

pass until there is a final judgment in the case.  Where the amount of the 

reward is hotly contested, the final judgment may not take place until long after 

the road is actually built.

If the interest condemned is an easement, the underlying fee title continues to 

pass with the adjoining land.
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Access Roads and Easements

County Road maps

Counties in Texas are required to maintain a county road map that shows all 

the roads a county maintains.  If a particular road appears on the map as 

county maintained, Stewart regards that as proof of public access:

Sec. 258.003.  CONCLUSIVE EVIDENCE.  Except as provided by Section 

258.004, a county road map adopted under Section 258.002 is conclusive 

evidence of:

(1) the public's right of access over a road included on the map;  

and

(2) the county's authority to spend public money to maintain a 

road included on the map.
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Access Roads and Easements

County Road maps

Roads that do not appear on the county road map, but which were previously 

maintained by the county are still public roads if they have never been formally 

closed by the county.  In some instances, it is possible to obtain an affidavit 

from the county commissioner for that precinct verifying that the road remains a 

public road even though no longer maintained by the county.
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Access Roads and Easements
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The Final Password

Last but not least . . .



CE CREDIT
YOU MUST SUBMIT YOUR OWN REQUEST FOR CREDIT!

We cannot accept requests from groups, assistants or office managers. 
The requests must come from the licensed individual.

CECertificate@stewart.com

Please include the following information:

▪ Provide only the Presentation Name in the Subject Line of your e-
mail – Access Roads & Easements

In the body of your e-mail:

▪ Name of Attendee (as it appears on your Escrow Officer License);

▪ 4 PASSWORDS, in exact order as  provided during the presentation;

▪ License Number Only  
For example—License No: 1234567 (7-digit number found on the 
left side of your current Escrow Officer license.

▪ If you do not include your license number, we are not able to 
process your request.
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CLE CREDIT
CECertificate@stewart.com

Please include the following information:
▪ Provide only the Presentation Name in the Subject Line of 

your e-mail – Access Roads and Easements

In the body of your e-mail:
▪ Name of Attendee (as it appears on your State Bar license);
▪ Password provided by presenter at the end of the 

presentation;
▪ Texas State Bar Number
▪ Affiliation with Stewart

▪ Employed by Stewart Title Guaranty Company;
▪ an affiliate;
▪ a Stewart agent;
▪ as a fee attorney 39
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Recordings

Recorded Materials

▪ To access materials of all previous webinars, visit the 
Texas TIPS page (linked above). This presentation 
recording will be available  within 10 business days. 

CE/CLE Credit

▪ Processing can take up to 30 calendar days.

▪ Contact us if you haven’t received your notice of 
credit reporting after the allotted processing time.

– CECertificate@stewart.com
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Join us for the next Texas TIPS webinar!

June 20, 2019

Legislative Update

Heidi Junge

For Questions/Comments Email

john.rothermel@stewart.com

or

heidi.junge@stewart.com

41

mailto:john.rothermel@stewart.com
mailto:heidi.junge@stewart.com

